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_____________________________________________________ 
 

MEMORANDUM 
_____________________________________________________ 

56627- 1 
TO:  Dave Ludwig, ESUCC Executive Director 

FROM: Steve Williams  

DATE: September 30, 2014 

RE: ESU Financing Outside of Levy Limits 
_____________________________________________________ 

 
Some of the educational service units which make up the 

Educational Service Unite Coordinating Council have informed you that 
they need to construct facilities to better serve their member districts and 
ultimately students.  However, Nebraska statutes do not give ESUs 
express authority to issue bonds.  You have asked whether there are 
alternatives available that would allow ESUs to build so that the costs of 
the project could be paid for with funds outside current levy limits.    

 
Conclusion.  The Public Facilities Construction Finance Act, when 

used in conjunction with the Interlocal Cooperation Act or the Joint Public 
Agency Act, allows an ESU acting jointly with one or more specified 
political subdivisions (including other ESUs) to issue up to $5,000,000 in 
bonds to finance certain joint construction projects, and the taxes levied for 
this purpose are outside levy limits.  This is the same method used by ESU 
13 and Western Nebraska Community College to complete the 
WNCC/ESU #13 Technology Center in 2009 and ESU 2 to complete the 
certified data center in 2014. 

 
Levy Limit and Exceptions.  The maximum property tax that an 

ESU is authorized to levy is one and one-half cents per one hundred 
dollars of taxable valuation of property subject to the levy.  See NEB. REV. 
STAT. § 77-3442(5).  However, section 77-3442(10)(c) excludes “bonds as 
defined in section 10-134 approved according to law and secured by a levy 
on property except as provided in section 44-4317 for bonded 
indebtedness issued by educational service units and school districts[.]”  In 
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addition, taxes levied and collected to pay for bonds issued in accordance 
with the Public Facilities Construction Finance Act (discussed below) are 
not subject to the limitations in section 77-3442.  See NEB. REV. STAT. § 
72-2307.  

 
Public Facilities Construction and Finance Act.  Sections 72-

2301 through 72-2308 are known as the Public Facilities Construction and 
Finance Act (“Act”).  The Act provides ESUs and other “qualified public 
agencies” with a financing alternative for certain construction and 
technology purposes.  More specifically, the purpose of the Act is: 
 

to allow local governmental units which cooperate with other 
governmental units to issue bonds to finance joint projects 
which may be serviced by property taxes, regardless of the 
restrictions on the issuance of debt contained in other 
statutory provisions, home rule charters, or the limitations in 
section 77-3442, for the acquisition, construction, financing, 
operation, and ownership of (1) public buildings and related 
improvements to real estate, recreational facilities and 
related improvements, flood control and storm water drainage, 
and street and road construction and improvements and (2) 
information technology for libraries operated by counties, 
municipalities, school districts, educational service units, and 
community colleges. 

 
Section 72-2302 (emphasis added).   
 
 Definitions.  A bond measure is a resolution or ordinance 
authorizing bonds to be issued in accordance with the Act.  A joint project 
is a project financed and operated by at least two or more qualified public 
agencies for (a) any public building or buildings and related improvements 
to real estate, including parking facilities, any recreational facilities and 
related improvements to real estate, any flood control and storm water 
drainage, and any street and road construction and improvements and 
related fixtures and (b) any item of hardware or software used in providing 
for the delivery of information, including the purchasing of upgrades or 
related improvements to information technology for the operation of 
libraries operated by counties, municipalities, school districts, educational 
service units, and community colleges.  A qualified public agency is “any 
city, village, municipal county, community college, county, educational 
service unit, rural or suburban fire protection district, hospital district, 
school district, and sanitary and improvement district.”   
 



Page 3 of 4 
 

 Authority to Issue Bonds.  Section 72-2304 authorizes qualified 
public agencies to issue negotiable bonds to any joint entity (created under 
the Interlocal Cooperation Act) or to any joint agency (created under the 
Joint Public Agency Act) in connection with any joint project that will be 
owned, operated, or financed by the joint entity or joint public agency for 
the benefit of the qualified public agency.  The Act also sets forth the 
procedures required to issue the bonds.  The qualified public agency must: 
 

• Conduct a public hearing on the issuance of bonds. 
• Publish notice of the hearing in a newspaper of general circulation 

within the territory of the agency at least 10 days before the hearing. 
• Adopt a bond measure authorizing bonds after the public hearing. 
• Publish notice of the intention to issue bonds (with certain statutorily 

required information) in in a newspaper of general circulation within 
the territory of the agency at least twice and at least three weeks 
apart. 

 
No Election, Unless . . .  No public election is required before 

issuing bonds unless petitioners file a “remonstrance petition” within 60 
days after the first publication of the notice of the intention to issue bonds.  
The remonstrance petition must be signed by at least five percent of the 
number of registered voters of the qualified public agency or the number 
set out in section 72-2304(5) (250 voters in an ESU or Class II school 
district; 500 voters for a Class III school district), whichever is less.  If the 
petition is successful, the agency must submit the matter to voters at a 
general or special election called for the purpose of approving the 
proposed bond issue.  The same procedure applies to qualified public 
agencies that are not issuing bonds but are participating in a joint project.   
 
 Limitations on Amounts.  The joint “construction” projects (those 
listed in section 72-2303(2)(a)) projects are limited to $5,000,000.  See 
NEB. REV. STAT. § 72-2305.  Limits for joint projects for “information 
technology” (those listed in section 72-2303(2)(b)) range from $50,000 to 
$250,000 depending on the qualified public agency.  School districts and 
ESUs are limited to $100,000.  See NEB. REV. STAT. § 72-2306. 
 
 Mandatory Contributions.  Bonds may be issued only if the second 
largest participant in the joint project contributes at least 25% of the debt 
service.  See NEB. REV. STAT. § 72-2304(1). 
 

Payment of Bonds.  Taxes levied and collected to pay for bonds 
issued under the Act are not subject to the limitations in section 77-3442.  
See NEB. REV. STAT. § 72-2307.  
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 Construction of Act.  The Unicameral went out of its way to make 
clear that the Act is independent of and in addition to any other provisions 
of the laws of Nebraska.  Section 72-2308 states: 
 

The [Act] shall be independent of and in addition to any other 
provisions of the laws of the State of Nebraska or provisions of 
home rule charters, and bonds may be issued under the act 
for any purpose authorized in the act even though other 
provisions of the laws of the State of Nebraska or provisions of 
home rule charters may provide for the issuance of bonds for 
the same or similar purposes.  The act shall not be considered 
amendatory of or limited by any other provisions of the laws of 
the State of Nebraska or provisions of home rule charters, and 
bonds may be issued under the act without complying with the 
restrictions or requirements of any other provisions of the laws 
of the State of Nebraska or without complying with the 
restrictions or requirements of home rule charters.  Nothing in 
the act shall prohibit or limit the issuance of bonds in 
accordance with the provisions of other applicable laws of the 
State of Nebraska or of home rule charters if the governing 
body determines to issue such bonds under such other laws 
or charter, or otherwise limit the provisions of any home rule 
charter. 

 
 I hope that this information is helpful to you and the Council.  Please 
let me know if you have any additional questions. 
I:\566\27\001\132 Memo - JPA and Bonds.doc 



ESUCC BUDGET GOALS 
2014-2015 

August 19, 2014 
 
 

1) Develop a systems thinking protocol regarding budget development, implementation and review.   
 

A) Involve essential personnel within the budget development process.  (i.e.-Executive 
Administrative Assistant, Program/Project Directors, ESUCC Committee Chairs) 

B) Implement a monthly fiscal review to include essential ESUCC Personnel.  
C) Provide a monthly fiscal update report to Program/Project Directors and ESUCC 

Committee Chairs. 
D) Provide a monthly fiscal update report to members of the ESUCC Board through the 

Finance Committee. 
 
2) Develop an ESUCC Budget that is fiscally responsible and responsive to needs of the 

organization; whereby, the needs of the organization drive the ESUCC Budget.  
 

3) Develop a system of collaboration, cooperation, and communication with NDE regarding Core 
Funding Allocations.   

 
4) Develop a long-range plan regarding ESUCC Core Funding Allocations.  
 
5) Develop a plan for Distance Education/BlendED Allocations and/or Incentive Funding through the 

collaborative efforts of the BlendED Committee Chairs. 
 

6) Develop a long-range legislative plan regarding ESUCC Funding.  (i.e.-Medicaid, BlendED) 
 
7) Develop a long-range plan for the employment of an ESUCC Programmer; thereby, reducing the 

costs for current contracted services and increasing time for programming needs within ESUCC.   
 
8) Develop a statewide support model for Network Operations and Programming through contracted 

services. 
 
9) Develop a statewide model of collaboration, cooperation, and communication with higher 

education regarding Coop Software.  (i.e.-UNL ‘s Department of Computer Science and 
Engineering)  

 
10) Develop a system of Financial Service Support within the ESUCC Budget. 
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